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RECENT DECISIONS. 

Jerome Michael, Editor-in-Charge. 
John Vance Hewitt, Associate Editor. 

Agexcy — Ratification of Contract — Insurance. — The plpintiff brought, 
suit upon a policy of fire insurance taken out in its name by an 
unauthorized agent, whose act it ratified after the loss had occurred. 
Held, the plaintiff could not recover, since at the time of ratification 
it was no longer legally possible for it to insure the property. Kline 
Brothers and Co. v. Royal Insurance Co. (1911) 192 Fed. 398. See 
Notes, p. 454. 

Bankruptcy — Composition — Effect of New Promise. — After a dis- 
charge in bankruptcy procedings secured by a composition offer and 
settlement in which, the plaintiff joined, the debtor promised to pay 
the unsatisfied portion of the plaintiff's claim. Held, the new promise 
might be made the basis of a recovery. Cohen v. Lachenmaier (Wis. 
1912) 133 N. W. 1099. 

While in England, under statutory influence, a different rule has 
been formulated, Heather v. Webh (1876) L. B. 2 C. P. D. 1; see 
Jaheman v. Cook (1878) L. E. 4 Ex. D. 26, it is settled in this 
country that a discharge in bankruptcy does not destroy a bankrupt's 
debts but merely bars the creditor's remedy. Such obligations, there- 
fore, may furnish consideration for a subsequent promise to pay. 
Dusenbury v. Hoyt (1873) 53 N. Y. 521; Edwards v. Nelson (1883) 
51 Mich. 121. Where a debt is discharged by the voluntary act of 
the parties, however, it ceases to exist and cannot be the basis of a 
new promise. Shepard v. Rhodes (1863) 7 E. I. 470; Hale v. Rice 
(1878) 124 Mass. 292. In the absence of bankruptcy statutes, a debtor 
may discharge his obligations by virtue of a voluntary composition 
agreement among the creditors, which is founded on the consideration 
of their mutual forbearance to claim the full sums due. Good v. 
Cheesman (1831) 2 B. & Ad. 328; see Williams v. Garrington (N. T. 
1857) 1 Hilt. 515. But where by statute, as in the principal case, 
the acceptance of a composition offer by a majority of the creditors 
permits the bankrupt to enforce it against all, Bankruptcy Act of 
1898, §12-5, the discharge is brought about not by the creditors' 
voluntary consent, but by operation of the statute, Glover Go. v. Dome 
(1902) 8 Am. B. E. 702, and the debt therefore still exists. In re 
Merriman's Estate (1877) 44 Conn. 587. The same result has been 
reached by those cases which hold that the act of a creditor in enter- 
ing a composition agreement is not such a voluntary surrender of 
his debt as to release the bankrupt's surety. Guild v. Butler (1877) 
133 Mass. 498; Cilley v. Colby (1881) 61 N. H. 63. 

Bankruptcy — Fraudulent Conveyances — Transfer of Trustee's 
Right to Sue. — A debtor fraudulently conveyed property more than 
four months prior to bankruptcy. The trustee in bankruptcy, finding 
the funds in his hands insufficient to prosecute a suit to set aside the 
conveyance, assigned his interest in the property under an order of 
the court. Held, the trustee had a transferable interest. In re Downing 
(D. C. N. D. N. Y. 1912) 192 Fed. 683. 
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Fraudulent conveyances made within four months of bankruptcy 
are void as to creditors, and the property remains part of the bank- 
rupt's estate, passing to the trustee. Bankruptcy Act of 1898, § 67-e. 
Conveyances made prior to the four months period, however, vest in the 
grantee the legal title, and the trustee has only an equitable right to 
set aside such transfers as a creditor might avoid. Bankruptcy Act 
of 1898, § 70-e. But though a bare right to sue in equity is not assign- 
able because of the rule against maintenance, Marshall v. Means (1852) 
12 Ga. 61; Norton v. Tuttle (1871) 60 HI. 130, it is generally held 
that the trustee has a transferable property interest in the land so 
conveyed by the bankrupt. Dickinson v. Burrell (1866) L. E. 1 Eq. 
337; Traer v. Clews (1885) 115 U. S. 528. _ At common law any con- 
veyance of property held adversely by a third person was void. 4 Bl. 
Com., 136. While some jurisdictions have repudiated this rule, Roberts 
v. Cooper (1857) 20 How. 467, others have followed it, Everenden v. 
Beaumont (1810) 7 Mass. 76, or, as in New York, expressly reaffirmed 
it by statutory enactment. Beal Property Law, § 260. It is well settled, 
however, that this rule does not apply to property sold under an order 
of the court, Coleman v. Manhattan Beach Im. Co. (1883) 94 N. T. 
229; Humes v. Bernstein (1882) 72 Ala. 546, and the decision of the 
principal case is therefore correct. 

Chattel Mortgages — Failure to Kecord — Eights op Creditors.— 
A chattel mortgagor in possession incurred obligations during a 
period when the mortgage was not filed. There was no fraud in fact 
and the creditors had not obtained liens on the mortgagor's property 
before the mortgage was filed. Held, the mortgage was valid against 
creditors. Bank v. Haverkampf (N. M. 1911) 121 Pac. 31. 

The recording acts were devised to avoid the harshness of the 
common law rule that retention of possession and apparent title in the 
mortgagor rendered the instrument fraudulent in law as to all except 
the parties to it. Coles v. Clark (1849) 57 Mass. 399; 11 Columbia 
Law Eeview 473. These acts usually declare unrecorded mortgages 
invalid as to "creditors", see Jones, Chattel Mortgages, (5th eel.) 
§190 et seq., and the diversity of opinion among the courts has been 
caused by varied interpretations of this term. Some jurisdictions 
adhere rigidly to the common law rule that an unrecorded mortgage 
is void as to all creditors. Stephens V. Perrine (1894) 143 N. Y. 476; 
Roe v. Meeting (1895) 53 N. J. Eq. 350; Collins v. Wilhoit (1891) 
108 Mo. 451. In others, existing creditors at the time the mortgage 
is made are not protected, In re Sewell (1901) 111 Fed. 791, but 
subsequent ones may invalidate the mortgage whether their claims 
have been reduced to liens before it is recorded or not. Buggies v. 
Cannedy (1899) 127 Cal. 290; Dempsey v. Pforzheimer (1891) 86" 
Mich. 652. However, by the very terms of the recording acts a new 
mortgage properly filed would be binding against mere contract credi- 
tors if there was no fraud in fact, and it seems that the subsequent 
filing of a previously executed mortgage should have at least an equal 
effect. The principal case is, therefore, correct in holding the mort- 
gage valid against creditors who had not secured liens prior to the 
recording. Harrison v. Carthage Mill Co. (1902) 95 Mo. App. 80; 
Am. Lead Pencil Co. v. Champion (1896) 57 Kan. 352. It is also 
based on the fact that the 2sTew Mexico recording act does not specifi- 
cally name creditors among those who may invalidate an unfiled 
mortgage. 
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Choses in Action — Assignment — Contract Induced by Fraud — De- 
fenses of Obligor. — The obligee of a contract induced by bis fraud, 
assigned it to the plaintiff, an innocent purchaser. The defendant, 
the obligor, sought to set off damages for the fraud against the assignee's 
claim. Held, the set-off should not be allowed. Sioddart v. Union 
Trust L. E. [1912] 1 K B. 181. 

At common law the transfer of choses in action was effected by 
giving the assignee a power of attorney to bring suit for his own 
benefit in the name of the assignor. The assignee received only the 
rights of his assignor, and took the claim subject to the defences exist- 
ing before the debtor received notice of the assignment. The changes 
wrought by statutes authorizing the assignee to sue in his own name 
have been generally regarded as procedural merely. 3 Columbia Law 
Review 584. Thus in an action by the assignee the debtor may counter- 
claim for breach of warranty, Nat. Bank v. Feeney (1899) 12 S. D. 
156, or the assignee's failure to perform. Young v. Kitchin (1878) L. 
E. 3 Exch. D. 127 ; Government of Newfoundland v. Newfoundland By. 
Co. (1883) L. E. 13 App. Cas. 199. He may likewise plead illegality in 
the original transaction, Commercial Nat. Bank v. Burch (1892) 141 
111. 519, or prove a parol agreement limiting his liabilities on a bond. 
Lane v. Smith (1883) 103 Pa. 415. The same doctrine would seem 
applicable when the debtor has been fraudulently misled by the assignor, 
Barrow v. Bispham (1829) 11 N. J. L. 131; G. N. Bank v. Bingham 
(1890) 118 N. T. 349, and, though there is a conflict of opinion as 
to the right of the assignee to rescind for fraud of the debtor, Hicks 
v. Steel (1901) 126 Mich. 408; see contra, Thwing v. Humphrey (1904) 
13 Okla. 646, the latter may have the contract set aside in equity on 
this ground despite the innocent purchase by the assignee. Graham v. 
Johnson (1869) L. E. 8 Eq. 36. The language of the Judicature Act 
(1873) §25, subd. 6, providing that the assignee shall take "subject 
to all equities which would have been entitled to priority over the right 
of the assignee if this Act had not been passed", would not seem to 
demand the narrow construction employed in the principal case. 

Conflict of Laws — Domicil — Burden of Proof. — The plaintiff, a 
subject of Italy, having boarded for two years in Brooklyn, went to 
Pennsylvania where he worked for five years. On the trial he asserted 
that he had left Brooklyn with the intention of returning to live there 
permanently. Held, one judge dissenting, he was not domiciled in 
the State of New York. Pennica v. D. L. & W. B. B. Co. (1912) 
133 N. T. Supp. 295. 

By the theory of our English law, every individual is at all times 
referable to one definite domicil, Merrill v. Morrissett (1884) 76 Ala. 
433, 438; Udny v. Udny (1869) L. E. 1 Se. App._ 441, 457, which, be 
it established by origin or by subsequent acquisition, clings with ten- 
acity. Bell v. Kennedy (1868) L. E. 1 Sc. App. 307; Wilson v. Terry 
(Mass. 1865) 11 Allen 206. Therefore, he who asserts a change must 
sustain the burden of proving, Mitchell v. U. S. (1874) 21 Wall. 350; 
Hodgson v. Be Beauchesne (1858) 12 Moo. P. O. 288, both the factum 
of residence elsewhere and the animus manendi, see 10 Columbia 
Law Eeview 360, or, perhaps more accurately, the absence of an inten- 
tion to remove therefrom. See Hindman's Appeal (1877) 85 Pa. 
466; 1 Wharton, Confl. of L., (3rd ed.) § 23. Intention is to be inferred 
from all the facts and circumstances, Dicey, Confl. of L., (2nd ed.) 
139, 141, so that a declaration of a state of mind easily yields to 
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proof of a temporary abode. If, then, the court denied to the plain- 
tiff a Brooklyn domicil on the. theory that he had proven no change 
from that of his Italian origin, the decision is unquestionable. If, 
however, as is alternatively suggested, the hypothesis of a Pennsylvania 
domicil was entertained, the result is not quite so clear; for the 
burden of proof as to this issue would rest upon the defendant, 
Mitchell v. U. S. supra, and although the plaintiff's Pennsylvania 
residence would raise an inference of fact in favor of the defendant, 
Ennis v. Smith (1852) 14 How. 400, 423; Minor, Confl. of L., 124, yet 
this inference might be considered offset by the plaintiff's denial of 
an animus and thus, in the absence of further evidence, the burden of 
proof would go unsustained. 

Conflict of Laws — Domicil — Residence. — The defendant, domiciled in 
the town of A, moved with his family, for the winter only, to the town 
of B, where his children attended the public school. Held, they were 
within the meaning of the Education Law providing free schools for 
"residents." _ Board of Education v. Orill (1911) 133 N. T. Supp. 394. 
Domicil is a highly technical conception, expressing the relation- 
ship between an individual and the law of a certain sovereignty, 
Bell v. Kennedy (1868) L. B. 1. Sc. App. 307; see Cohen v. Daniels 
(1868) 25 la. 88, rather than the geographical fact of abode in a 
given territory. Hayes v. Hayes (1874) 74 Bl. 312. Personal situs, 
on the other hand, is merely actual bodily presence, however transient 
it may be. Minor, Confl. of L., §20. Between the two lies residence, 
a word which has been said to be incapable of definition, People v. 
Tax Commissioners (1891) 16 N"? T. Supp. 834, and without any 
technical signification; Waterbury v. Bethany (1847) 18 Conn. 424; 
and which in statutory idiom has certainly been frequently confounded 
both with domicil, Olivieri v. Atkinson (1897) 168 Mass. 28, and with 
personal situs. Wallace v. State (1896) 147 Ind. 621. When accur- 
ately used, however, residence imports physical presence, Penfield v. 
Chesapeake etc. B. B. Co. (1885) 29 Fed. 494, of a more than tem- 
porary character, Tipton v. Tipton (1886) 87 Ey. 243, but lacking the 
element of domiciliary intent. Jones v. Alsbrook (1894) 115 N. 0. 
46. Therefore, a removal without an animus manendi may result, 
as in the principal case, in the coexistence of a domicil here and a 
residence there. Long v. Ryan (Va. 1878) 30 Gratt. 718. Whether a 
statutory residence in the new situs has in fact been acquired depends 
in each instance upon whether its degree of permanency satisfies the 
purpose of a particular legislative classification. Pells v. Snell (1889) 
130 Bl. 379; Fitzgerald v. Arel (1884) 63 la. 103. 

Constitutional Law — Due Process of Law — Mechanic's Lien Laws 
— Creation of Statutory Liability. — A statute provided that one 
contracting for the improvement of his property should require of 
the contractor a bond for the payment of all debts contracted either 
by him or by sub-contractors, and that if he failed to do so, he should 
be personally liable therefor. Held, the statute was unconstitutional. 
George Bollin Co. v. North Platte Yy. Irr. Co. (Wyo. 1912) 121 
Pac. 22. 

Statutes which subject property to liens in favor of sub-contractors 
to an amount greater than the price agreed upon by the owner and 
the principal contractor, have been considered invalid in a few States, 
as imposing a liability upon the owner without his consent and as 
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unduly restrictng his liberty to contract. See Gibbs v. Tally (1903) 
133 Cal. 373. Generally, however, such laws have been upheld on the 
theory that since the parties must contract with reference to" the law, 
the sub-contractors occupy a contractual relation to the owner through 
the agency of the contractor. Bardivell v. Mann (1891) 45 Minn. 
285; see Donahy v. Olapp (Mass. 1853) 14 Oush. 440. As a logical 
result of this view, attempts to prohibit the owner's denying to the 
principal contractor the authority thus to bind his property, are 
declared in excess of legislative power. Waters V. Wolf (1894) 162 
Pa. 153; Spry Lumber Co. v. Trust Go. (1889) 77 Mich. 199. If 
the above reasoning were sound, it could apparently be invoked to 
sustain the statute under consideration, but it seems to beg the ques- 
tion by assuming the law's constitutionality as a necessary premise. 
Young v. Hardware Co. (1896) 55 Oh. St. 423. Such legislation 
would seem to be better justified as an expression of the broad equit- 
able principles which constitute a part of the law of the land, see 
Jones v. Great Southern etc. Go. (1898) 86 Fed. 370, and which 
serve as a basis for the so-called betterment laws. Cooley, Const. 
Lims., (7th ed.) 350 et seq. These principles, however, were rightly 
regarded by the court in the principal case as furnishing no authority 
for the law in question. Nor would it seem possible to uphold it as 
an exericse of the police power. Freund, Police Power, 676, n. 

Constitutional Law — Separation op Powers — Exercise op Judicial 
Powers by Administrative Officer. — A warrant issued from a judge 
under the authority of § 855 of the Code of Civil Procedure to compel 
the attendance of a bank president in obedience to a subpoena of the 
Superintendent of Banks, who was required to examine every bank 
whenever its condition rendered such examination necessary and 
expedient. Held, the statute authorizing this procedure was constitu- 
tional. In re Union Bank (1911) 133 N. T. Supp. 62. 

Nothing in the Federal Constitution preyents a State from con- 
ferring judicial functions upon non- judicial bodies; and the State 
may grant to an administrative officer the right to subpoena, witnesses 
and punish them for contempt under the due process clause, if a 
hearing is given before any proceeding is concluded. Consolidated Co. 
v. Vermont (1908) 207 TJ. S. 541. This procedure, however, is not 
possible under constitutions providing for the strict separation of 
powers, Langeriberg v. Decker (1892) 131 Ind. 471, unless the right of 
appeal is given, Whitcomb's Case (1876) 120 Mass. 118, or the informa- 
tion is elicited in furtherance of legislation, see I. C. O. v. Brimson 
(1894) 154 U. S. 447, 461, 155 TJ. S. 3; People ex rel. v. Keeler (1885) 
99 N. T. 463, or for use at a trial. See In Be Davies (1901) 168 N. T. 
89. In New York there is no such strict demarcation between the 
divisions of government, and the legislature possesses all powers not 
expressly withheld. See Village v. Saratoga Gas Go. (1908) 191 N. T. 
123, 134. Accordingly the legislature seems to have the right to create 
an administrative board with judicial duties. People v. Learned (N. 
T. 1875) 5 Hun 626. Since the warrant enforcing the subpoena in the 
principal case issued from a court, the statute in question was un- 
doubtedly valid, as it was construed to permit investigation of the bank's 
affairs and not the witness's private transactions. Moreover, a statute 
authorizing judicial bodies to give like aid to an administrative com- 
mission has been sustained even under the Federal Constitution on 
the ground that failure to testify may be a misdemeanor, and the use 
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of direct means, such as contempt proceedings, will not be denied where 
the indirect means is constitutional. I. 0. 0. v. Brimson supra. 

Constitutional Law — Taxation — Progressive Income Taxes. — Pursu- 
ant to an amendment to the State constitution which expressly au- 
thorized progressive taxation of incomes and in effect declared an in- 
come tax to be in no sense a property tax, the Wisconsin legislature 
levied a progressive income tax. Held, the amendment and the tax 
levied thereunder were not repugnant to any provision of the Federal 
Constitution. State v. Frear (Wis. 1912) 134 N. W. 673. See Notes, 
p. 443. 

Corporations — Conflict of Laws — Stockholder's Individual Liabil- 
ity. — A creditor's action was brought against a New York stockholder 
of an Arizona corporation, formed for doing business in California, 
where the debt was incurred. By statute in the latter State stock- 
holders were subject to individual liability, while the common law 
rule prevailed in Arizona. Held, in view of a charter provision repudi- 
ating such individual liability, the action could not succeed. Thomas 
v. Matthieson (C. C. A. 2nd Cir. 1911) 192 Fed. 495. See Notes, 
p. 450. 

Corporations — Effect of Appointment of Receiver on Contracts 
for Personal Services. — The receiver of an insolvent corporation 
terminated its contract with the plaintiff as general manager, without 
giving the notice stipulated for in the contract. Held, there could be no 
recovery of damages for the unexpired term. Du Pont v. Standard 
Arms Go. (Del. 1912) 81 Atl. 1089. 

A receiver may elect whether or not he will carry out the unexecuted 
contracts of the corporation, Fidelity etc. Oo. v. Armstrong (1888) 35 
Fed. 567, and cannot be held liable for failure to do so, for such claims 
would then take preference over claims against the corporation accru- 
ing prior to his appointment, Scott v. Rainier (1895) 13 Wash. 108, 
but the claim for breach of contract is nevertheless generally provable 
against the assets of the corporation. See Gaither v. Stockbridge (1887) 
67 ifd. 222. Contracts for personal services, however, are terminated 
immediately upon the appointment of a receiver, for he is not the 
agent of the corporation but the representative of the court to admin- 
ister the property for the best interests of all concerned, Brown v. 
Warner (1890} 78 Tex. 543, and the employee, if retained, is no longer 
working for the corporation, but for the receiver. Henderson v. 
Walker (1875) 55 Ga. 481. Moreover, contracts for personal services 
are almost invariably construed as conditioned upon the continued 
ability of the parties to perform. Lacy v. Getman (1890) 119 N. Y. 109. 
Therefore, the appointment, of a receiver, being the act of a vis major, 
dissolves them as effectually as does the death of a natural party. 
People v. Globe etc. Go. (1882) 91 N. Y. 174. Such is the general rule 
in the United States, Lenoir v. Linville (1900) 126 N. C. 922; Law v. 
Waldron (1911) 230 Pa. 458; contra, Spader v. Mural etc. Go. (1890) 
47 N. J. Eq. 18, but not in England. Telland's Case (1867) L. R. 4 
Eq. 350. 

Corporations — Stock Subscrd?tions— Repudiation for Fraud. — The 
plaintiff sought to repudiate a subscription of stock, because the pros- 
pectus by which it was induced stated that certain corporate property 
had been purchased from a syndicate for £51,250, without disclosing 
that one who became a director of the corporation had shortly be- 
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fore acquired it for £1,000. Held, the non-disclosure did not justify 
rescission and in any event the plaintiff's laches precluded relief. 
In re Christineville Rubber Estates' Lim. (1911) 81 L. J. E. 63. 

Although the degree of candor sometimes required in a prospectus 
would seem to forbid such an omission as that here considered, New 
Brunswick etc. Co. v. Muggeridge (1861) 1 Dr. & Sm. 363; Directors 
v. Eisch (1867) 36 L. J. Ch. 849, the rule that to constitute fraud the 
omission must render misleading the facts actually stated, has been 
held to preclude relief in just such cases as the present. In. re Goal 
Econ. Co. (1875) 45 L. J. Ch. [jr. s.] 83; and see Brookes v. Hansen 
L. E. [1906] 2 Ch. 129. Moreover, even in a proper ease for rescission, 
since the contract is voidable only, Reese River Mining Co. v. Smith 
(1870) 39 L. J. Ch. 849, it may be affirmed by positive acts, Ex parte 
Briggs (1866) L. E. 1 Eq. 483, or possibly by acquiescence indicating 
affirmance, and relief may be precluded by intervening equities. Learn- 
ing v. Wise (1873) 73 Pa. 173; Ogilvie v. Knox Ins. Co. (1859) 22 
How. 380. It would seem that in the absence of such factors, mere 
lapse of time should not be a bar, 1 Cook, Corporations, (6th ed.) § -161, 
and the somewhat broad statements indicating a different view, Palmer, 
Company Law, (9th ed.) 348, should be tempered by the considera- 
tions indicated. The great latitude in the results reached on this 
point sufficiently indicates the inaccuracy of time alone as a test. See 
Tait's Case (1867) L. E. 3 Eq. 795, where relief was refused after 
two weeks' delay, and McClellan v. Scott (1869) 24 Wis. 81, where 
relief was granted after a delay of two years. 

Easements — Implied Eeservation — Covenant of Warranty. — An 
owner conveyed a portion of his land, including part of his millpond, 
with full covenants of warranty. Held, there was an implied reserva- 
tion of an easement of flowage. Bennett et al. v. Booth (W. Va. 1912) 
73 S. E. 909. 

In England and generally in America no easements except those 
of strict necessity are deemed reserved by implication for the benefit 
of the grantor's remaining estate, in accordance with the maxims 
that a deed shall be construed most strictly against the maker and 
that a grantor may not derogate from his grant. Wheeldon v. Burrows 
(1879) L. E. 12 Ch. D. 31; Mitchell v. Seipel (1879) 53 Md. 251; 
Wells v. Garbutt (1892) 132 IT. Y. 430. In several States, however, 
servitudes are implied in favor of the grantor as liberally as in 
favor of the grantee, and all continuous and apparent easements thus 
become appurtenant to the respective estates, upon the theory that 
the parties contract with reference to the existing condition of the 
property. Seymour v. Lewis (1861) 13 N. J. Eq. 439; Seibert v. 
Levan (1848) 8 Pa. 383. While a covenant of general warranty, 
which includes a covenant against encumbrances, is generally held 
to be broken by the existence of an easement enjoyed by a third per- 
son, Rea v. Kinkier (N. T. 1871) 5 Lans. 196; Huyck v. Andrews 
(1889) 113 N. T. 81, even if known to the purchaser, Medler v. 
Hiatt (1856) 8 Ind. 171, to regard it as a guarantee against servi- 
tudes which depend for their existence upon an intention manifested 
by the same instrument, would be to give to the covenant an artificial 
construction. Harwood v. Benton (1860) 32 Vt. 724; see Kidder v. 
George (1847) 18 N. H. 511. A few jurisdictions, however, have 
apparently erroneously held that the covenant negatives any impli- 
cation of an intention to create an easement. Denman v. Mentz 
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(1902) 63 N. J. Eq. 613. The principal case, while contrary to the 
prevailing view with regard to the implied reservation of easements, 
is consistent with the principles of the well-recognized line of decisions 
whose authority it professes to follow. 

Evidence — Parol Evidence — Reservation of Growing Crops. — The 
plaintiff having conveyed certain premises to the defendant by warranty 
deed, sought to show a reservation of growing crops by parol evidence. 
Held, the evidence was inadmissible. Cantrell v. Crane (Mo. 1912) 
143 S. W. 837. See Notes, p. 456. 

Evidence — Witnesses — Impeachment of One's Own Witness. — The 
defendant, surprised by adverse testimony of its own witness, sought 
to introduce prior contradictory statements acknowledged by the wit- 
ness on cross-examination. Held, it could do so. Power v. Brooklyn 
Heights By. (1912) 40 N. T. L. J. No. 126. See Notes, p. 452. 

Garnishment — Property Subject to — Foreign Judgment. — The 
plaintiff in a suit brought in Iowa sought to garnish a judgment ren- 
dered in Missouri in favor of the principal defendant. Held, the 
judgment was not subject to garnishment. Bison v. Chicago, B. I. 
& P. By. Co. (la. 1912) 134 N. W. 547. 

In a few jurisdictions, including Iowa, judgment debts are ex- 
pressly subjected to garnishment by statute. Iowa Code, §3936. 
The same result is usually reached elsewhere by a liberal interpre- 
tation of the garnishment statutes in accordance with the general 
theory underlying attachment laws, that all the property of the debtor 
not specifically exempted 'should be available to creditors. Shipper v. 
Foster (1856) 29 Ala. 330; Holtby v. Hodgson (1889) L. E. 24 Q. 
B. D. 103; 12 Harv. L. Eev. 63; contra, Trowbridge v. Means (1842) 
5 Ark. 135. Where it is sought to garnish the judgment in the court 
which rendered it, the judgment debtor is subjected to no undue hard- 
ship, for execution will now be stayed to await the result of the at- 
tachment proceedings. Isdbelle v. LeBlanc (1895) 68 N. H. 409; 
Shipper v. Foster supra. But when one tribunal attempts to gar- 
nish the judgments of another, not only are the rights of the judg- 
ment debtor imperilled, but the exclusive control which a court exer- 
cises over the execution of its own judgments is infringed. Thomas 
v, Wooldridge (1875) 2 Woods 667; Drake, Attachments, (5th ed.) 
§625. By the sounder view, therefore, a court should be allowed to 
garnish its own judgments only, Hamill v. Peck (1898) 11 Colo. 
App. 1; Sievers v. Wheel Co. (1880) 43 Mich. 275, although an ex- 
ception is occasionally made when the two courts represent the 
same State and their action is subject to revision by the same ap- 
pellate tribunal. Luton v. Hoehn (1874) 72 HI. 81. If the courts 
represent different sovereignties, the practice is particularly objection- 
able and garnishment is well nigh universally denied. Tourville v. 
B. B. (1899) 148 Mo. 614; Shinn v. Zimmerman (1851) 23 N. J. L. 
150; cntra, Fithian v. B. B. (1857) 31 Pa. 114. 

Judgments — Collateral Attack for Lack of Jurisdiction. — The 
record of a decree of a domestic superior court failed to show affirma- 
tively that constructive service had been properly made in the action, 
although the decree recited due service. In a subsequent action the 
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decree was pleaded as a defence. Held, the decree could be collaterally 
attacked. Duval v. Johnson (Neb. 1912) 33 N. W. 1125. 

If a lack of jurisdiction appears upon die face of the proceedings, 
the judgment, whether foreign or domestic,, is universally treated as 
void. If the record is silent upon the steps taken to obtain jurisdiction 
by constructive service, the ordinary presumption of the validity of 
the judgments of a superior court has been sometimes denied to 
exist, on the ground that since such process is in derogation of the 
common law, the record must affirmatively show that all the steps 
necessary to obtain jurisdiction were taken, Galpin v. Page (1873) 
18 Wall. 350; Palmer v. McMaster (1888) 8 Mont. 186, and mere re- 
citals in a decree that service was properly made are not sufficient. 
Sheehan v. Stuart (1902) 117 la. 207. It would seem, however, that 
the presumption accorded judgments founded on common law process 
should also be made where the decree is founded on statutory process, 
since the same basic reasons for the presumption exist in both cases. 
Hence when the record is silent, jurisdiction should be presumed, 
Woods v. Woodson (1900) 100 Fed. 515, though the presumption is 
open to rebuttal, Sheehan v. Stuart supra, but it has been held that 
a recital of due service in the decree renders the presumption con- 
clusive. Lawler v. White (1863) 27 Tex. 250; Eahn v. Kelly (1868) 
34 Cal. 391. If the process employed to obtain jurisdiction is set forth 
in the record and is apparently insufficient, no presumption that there 
was other and valid service should be made, Settlemier v. Sullivan 
(1878) 97 TJ. S. 444; Clark v. Thompson (1868) 47 111. 25; contra, 
Hardy v. Beatty (1892) 84 Tex. 562, and the recital in the judgment 
that there was due process will not aid such a presumption. Michel v. 
Hicks (1878) 19 Kan. 578. 

Judgments — Res Adjudicata — Effect of Judgment on Demurrer. — 
In an action for negligence the complainant was dismissed on general 
demurrer. In a subsequent suit on the same cause of action the declara- 
tion contained new allegations of fact which showed a breach of duty 
on the part of the defendant. The latter pleaded res adjudicata. 
Held, the defence was valid. Dodson v. Southern By. Go. (Ga. 1912) 
73 S. E. 834. 

It is well settled that a judgment entered on demurrer is as much 
a bar to all subsequent suits on the same state of facts as a judgment 
after trial of the issues of fact by a jury would be. In a few jurisdic- 
tions it has been held that such a judgment is a bar to a second action 
even though the complaint sets forth new and material facts, if the 
latter could have been set forth in the first declaration. Green v. 
Central Ry. Co. (1900) 112 Ga. 859; see Lamb v. McConkey (1888) 
76 la. 47. It would seem, however, that the judgment in the first suit 
does not pass upon the merits of the facts as set forth in the second, 
hut merely determines that the former allegations were insufficient 
as a matter of law to constitute a valid cause of action, and the judg- 
ment therefore should not be a bar to a subsequent proceeding in 
which material facts are set forth for the first time. Swanson v. Great 
Northern By. Co. (1898) 73 Minn. 103; see Gould v. Evansville B. B. 
Co. (1875) 91 U. S. 526; Florida So. By. Co. v. Brown (1887) 23 Fla. 
104. Nevertheless a different result has been reached when leave to 
amend is within the discretion of the court, Alley v. Nott (1883) 111 
U. S. 472, but this is difficult to justify. See Los Angeles v. Melius 
(1881) 59 Gal. 444. 
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Limitation of Actions — Removal op Bar — Acknowledgment op 
Debt. — To avoid a plea of the Statute of Limitations the plaintiff 
proved a mere naked acknowledgment of the debt by the defendant. 
Held, this was sufficient . to remove the statutory bar. Joseph v. 
Johnson (Del. 1912) 82 Atl. 30. 

It was the early view of the courts that the sole effect of the 
Statute of Limitations was to create a presumption of payment, 
which might be rebutted by any acknowledgment of the existence of 
the debt, even though accompanied by a refusal to pay. Wood, 
Limitations, (3rd ed.) § 64. By the modern view, however, the Statute 
is one of repose, barring all remedy on the debt even when it appears 
that there could have been no payment. Bell v. Morrison' (1S2S) 1 
Pet. 351; Johnston v. Eussey (1897) 89 Me. 488. In England and 
many jurisdictions in this country it is held that the effect of the 
Statute is to destroy the old debt, which anomalously may nevertheless 
afford consideration for a new promise to pay it. Tanner v. Smart 
(1827) 6 B. & 0. 603; Smith v. Caldwell (S. 0. 1868) 15 Rich. L. 
365. In such jurisdictions, it follows that an acknowledgment will 
avoid the bar of the Statute only when it may be construed as a 
promise to pay, although a promise is generally conclusively pre- 
sumed from an unqualified acknowledgment. Custy v. Donlin (1893) 
159 Mass. 245; Penley v. Waterhouse (1856) 3 la. 418. But in most 
States the Statute is regarded as a mere bar to the creditor's remedy, 
which must be pleaded to be available as a defense, Thompson v. 
Parker (1880) 68 Ala. 387, and therefore any acknowledgment which 
constitutes a waiver of the bar permits a suit upon the old obli- 
gation. Beasley v. Evans (1858) 35 Miss. 192. "Under either of these 
views, the decision of the principal case is undoubtedly correct. 

Master and Servant — Volunteers — Employment by Servant in 
Cases op Necessity. — The plaintiff was injured through the negli- 
gence of the defendant company while running its trolley car at the 
request of the motorman, who had suddenly become ill. The trial 
court charged the jury that if the plaintiff had reasonable cause to 
believe an emergency existed, he might recover. Held, one judge 
dissenting, the charge was erroneous, as the plaintiff was a volunteer 
unless such emergency existed in fact. Central Kentucky Traction 
Go. v. Miller (Ely. 1912) 143 S. W. 750. 

As a servant ordinarily has no authority to procure assistance, 
one who is injured in the performance of services for an employer, 
at the request of the tatter's employee, is a volunteer, towards whom 
the master can he guilty of no negligence, as he is under no duty to 
exercise care. Langan v. Tyler (1902) 114 Eed. 716; Kentucky etc. 
B. B. Co. v. Gastineau's Adm'r (1885) 83 Ey. 119. The power to 
bind the master and consequently to engage a helper who will stand 
on an equal footing with his fellow servants, 2 Labatt, Master and 
Servant, § 631, will, however, be implied, in cases of pressing necessity, 
Terre Haute etc. B. B. v. McMurray (1884) 98 Ind. 358; Sloan v. 
Central Iowa By. Co. (1883) 62 la. 728, the existence of which should 
be found as a fact by the jury to render recovery by the new employee 
possible. Sears v. Central etc. Co. (1875) 53 Ga. 630; Bailroad v. 
Ginley (1897) 100 Tenn. 472. It is evident that the employer's 
assent can be implied only from the fact of real necessity, and not 
from the injured party's well-founded but mistaken belief in its ex- 
istence. While the jury might have found such emergency in the 
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principal case from the fact that the motorman believed himself to 
be incapacitated for service by his illness, the instruction of the trial 
court was clearly erroneous in substituting the plaintiff's judgment 
for that of the jury on this point. 

Mortgages — Duress by Third Person — Eights of Mortgagee. — In 
foreclosure proceedings the remaindermen pleaded that their signatures 
to the mortgage were obtained by duress. This was exercised by a co- 
defendant, the owner of a life estate, and was not participated in by 
the plaintiff, the mortgagee. Held, the defence was insufficient. J. M. 
Robinson, Norton & Co. v. Randall (Ky. 1912) 143 S. W. 769. 

A mortgage, like a negotiable instrument, is universally voidable 
in the hands of one who has procured it by duress. Fisher v. Bishop 
(1888) 108 N. Y. 25; Selover, Negot. Instr., (2nd ed.) § 11. In most 
jurisdictions, however, duress is considered a species of fraud, Fair- 
banks v. Snotv (1887) 145 Mass. 153; 2 Wiltsie, Mortgage Foreclosure, 
§ 372, and is therefore no defence against an innocent purchaser, 
Clark v. Pease (1860) 41 N. H. 414; Russell v. Durham (Ky. 1895) 
29 S. W. 635, or against the mortgagee, when, as in the principal case, 
the coercion was exercised by a third person. Line v. Blizzard (1880) 
70 Ind. 23. This result is not affected by considering the mortgage a 
mere lien. Sinison v. Del Hoyo (1883) 94 N. T. 189. The courts have, 
nevertheless, realized the hardship that this view imposes upon the 
mortgagor, see Deputy v. Stapleford (1861) 19 Cal. 302, and have 
gone far to hold the third person an agent of the mortgagee. Central 
Bank v. Copeland (1862) 18 Md. 305. Moreover, in some States, as 
under the civil law, a different rule prevails, and duress is regarded 
as destroying free agency and consent, thus rendering the instrument 
absolutely void and incapable of passing any rights even to an inno- 
cent holder. Nat. Bank v. Cox (N. T. 1900) 47 App. Div. 53; see 
Thoroughgood's Case (1585) 2 Coke 910. When the mortgage is col- 
lateral to a note which is also procured by duress, since the latter, by 
the majority view, is valid in the hands of a bona fide purchaser, the 
former must be also, but an opposite result is reached when the prin- 
cipal obligation is a bond, the assignee of which takes it subject to 
equities. Beats v. Neddo (1880) 1 McCr. 206; 1 Jones, Mortgages, 
(6th ed.) § 842. 

Mortgages — Merger in Foreclosure Judgment. — The plaintiff, claim- 
ing to be a mortgagee, sought to avoid a cloud on his security. The 
defendant pleaded that the mortgage was merged in a judgment of 
foreclosure which had ceased to be a lien by lapse of time. Held, the 
defense was not valid. Rhomberg v. Bender (S. D. 1912) 134 N. "W. 
805. 

Since a judgment is usually of a higher nature than the right 
from which it arises, only vexatious litigation could result from the 
latter's continued existence. Freeman, Judgments, (3rd ed.) § 215 ; cf. 
Weeks v. Pearson (1831) 5 N. H. 324. A mortgage, however, is 
superior to a judgment, especially when considered as a conditional 
estate, as it may attach even to a homestead, and is not usually 
barred by so short a statutory period. Riley's Adm'r V. McCord's 
Adm'r (1855) 21 Mo. 285; Evansville Gas Light Co. v. State (1881) 
73 Ind. 219. The intention of the parties also is that the security 
stipulated for shall exist until actual satisfaction of the debt. Riley's 
Adm'r v. McCord's Adm'r supra. It would be manifestly unjust, 
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therefore, to merge the mortgage security in the decree of foreclosure. 
This is recognized by the decisions, both in States where a mort- 
gage is considered a mere lien, Stahl v. Boost (1872) 34 la. 475; 
Lapping v. Duffy (1874) 47' lad. 51; contra, People v. Beebe (N. T. 
1847) 1 Barb. 379, and in jurisdictions retaining the common law doe- 
trine. Priest v. Wheeloch (1871) 58 HI. 114; Helmbold v. Man 
(Pa. 1839) 4 Wharton 409. Moreover, since, in general, a right of 
action on any collateral security survives a merger of the principal 
obligation, Hensicker v. Lamborn (1859) 13 Ind. 468; Freeman, Judg- 
ments, (3rd ed.) §229; contra, Benson v. Paine (N. Y. 1859) 9 Abb. 
Pr. 28, if a mortgage be considered a cause of action combined with 
a security, see Evansville Gas Light Co. v. State supra, the former 
element may be transformed into a judgment, leaving the latter intact. 

Municipal Corporations — Counties — Power to Alienate Property. — 
The county court attempted to sell part of a tract of land granted to 
it for a court house. A statute, Code 1906, e. 39, § 14, legalized the 
sale of the entire property if the court house should be relocated. 
Held, the statute impliedly authorized the sale of any part no longer 
necessary. Keatley et al v. Summers County Court et al. (W. Va. 
1912) 72 S. E. 706. 

The powers of municipalities depend upon legislative enactments, 
Brooks v. Brooklyn (1910) 146 la. 136, and are strictly limited to 
those granted expressly or by necessary implication. Lake County 
Water Co. v. Walsh (1902) 160 Ind. 32. A particularly strict con- 
struction prevails with regard to counties, which are mere State 
agencies, lacking the element of voluntary combination for local gov- 
ernment which characterizes other municipalities. Commissioners v. 
Mighels (1857) 7 Oh. St. 109. While the power to acquire property 
is usually expressly or impliedly granted to such bodies, Schneider v. 
Menaslia (1903) 118 Wis. 298, and property held in a private capacity 
by a municipal corporation can be freely transferred, Gas Co. v. Car- 
lisle Borough (1907) 218 Pa. 554, the power to alienate property 
acquired for a public use is carefully limited. If there is no statute 
authorizing sales of public property, any alienation will be restrained, 
Parish v. Gaddis (1882) 34 La. Ann. 928; Boherts v. Louisville (1891) 
92 Ey. 95, unless provided for by special legislative permission. 
Commissioners v. Armstrong (1871) 45 N. T. 234. Where general 
statutes authorize purchase and sale, alienation of public property 
will be permitted if the statute can by reasonable implication be 
held to include such property and it is necessary to the fulfillment 
of the purposes of the municipality. Codman v. Crocker (1909) 203 
Mass. 146; cf. Huron Waterworks Co. v. Huron (1895) 7 S. D. 9; 
Gottlieb-Knale Co. v. Macklin (1909) 109 Md. 429; contra, Cum- 
mings v. St. Louis (1886) 90 Mo. 259. The right of alienation recog- 
nized by the court in the principal case is easily implied from the 
statute, and is also necessary, for the county should not be burdened 
with an estate for which it has no use. 

Municipal Corporations — Validity of Ordinance Co-Extensive With 
State Statute. — The plaintiff city sought to prosecute the defendant 
under an ordinance, passed without express authority from the legisla- 
ture, punishing an act also penalized under the State laws. Held, 
the ordinance was invalid. Cotton v. City of Atlanta (Ga. 1912) 73 
S. E. 683. 
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It is generally recognized that a State legislature is competent to 
authorize a municipal corporation to forbid the doing of an act al- 
ready punishable by statute. Hood v. Yon Glahn (1891) 88 Ga. 405; 
Hankins v. People (1883) 106 111. 628. One act may be declared to be 
two offenses, Skid-more v. Bricker (1875) 77 111. 164, and therefore the 
constitutional guaranty *>gainst double jeopardy furnishes no obstacle 
to making the one act violative of the general laws of the State and 
also an offense against the good order of the municipality. State v. 
Clifford (1893) 45 La. Ann. 980; Howe v. Plainfield (1874) 37 N. J. 
L. 145. It follows that such an act should not be punishable solely 
by the court which first obtains jurisdiction, but that the municipal 
a»d the State courts should each take cognizance of the offense 
against the laws which it administers. Hood v. Von Glahn supra; 
contra, People v. Hanrahan (1889) 75 Mich. 611. A grant of the power 
to pass an ordinance co-estensive with a statute is, however, rarely 
implied from the usual clause in municipal charters authorizing such 
ordinances as may be necessary for the general welfare of the city. 
Moran v. Atlanta (1898) 102 Ga. 840; Ex parte Bourgeois (1882) 60 
Miss. 683; contra, Mayor v. Allaire (1848) 14 Ala. 400. When the 
State has already forbidden the commission of the act in question, 
further punishment of it is not a reasonably necessary exercise of the 
municipal powers, and, in the absence of express legislative per- 
mission, should not be allowed. 2 Dillon, Municipal Corporations, 
(3rd ed.) §§ 632, 633. 

Negotiable Paper — Indorsement to Creditor — Effect Upon Original 
Obligation. — A check, indorsed in payment of promissory notes, was 
dishonored. The holder failed to notify the indorser, but this negligence 
caused the indorser no loss. Held, he was not discharged from liability 
upon the notes. American National Bank v. National Fertilizer Go. 
(Tenn. 1911) 143 S. W. 597. 

The indorsement of paper by a debtor to a creditor, in the absence 
of a special agreement, does not operate as an absolute payment. Tay- 
lor v. Wilson (Mass. 1846) 11 Met. 44; see Smith v. Wilson (1738) An- 
drews 187. The creditor, on the contrary, receives the paper as the 
agent of the debtor to obtain the proceeds at once and apply them 
to the debt, Cammack v. Priestly (La. 1846) 12 Rob. 423; see Colt v. 
Noble (1809) 5 Mass. 167, or as pledgee to hold the paper as collateral 
until its maturity and then apply the proceeds, Lamberton v. Windom 
(1867) 12 Minn. 232, according to the intention of the parties. In 
either ease the holder is liable for any loss occasioned by his lack of 
diligence in presenting the paper for collection or notifying the in- 
dorser of its dishonor. Peacock v. Pursell (1863) 14 C. B. [n. s.] 728; 
Bridges v. Berry (1810) 3 Taunt. 130. To avoid circuity of action the 
indorser may almost universally plead such loss as payment pro tanto 
in an action upon the original obligation. Bradford v. Fox (1868) 38 
BT. T. 289; see Bussell v. Hester (1846) 10 Ala. 535; contra, May v. 
Sharp (1873) 49 Ala. 140. But it would seem that when the indorser 
has not suffered by the holder's laches he is not discharged upon the 
original obligation, whether the paper was transferred as collateral 
security or to be collected and the proceeds applied upon the debt. 
Kephart v. Butcher (1864) 17 la. 240; see Gallagher's Executors v. 
Roberts (1808) 2 Wash. C. C. 191, although some authorities hold in 
the latter case that the indorser is discharged even though no loss 
ensued. Allen v. Eldred (1880) 50 Wis. 132; see note to Coleman v. 
Lewis (Mass. 1903) 68 L. E. A. 482. 
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Parent and Child — Right to Costody of Child. — The plaintiff, 
claiming to be unable to provide for her children, placed them in an 
orphans' home and contracted to leave them there nntil they became 
of age. Four months later she brought habeas corpus to recover their 
custody- No change in her circumstances was shown. Held, although 
the contract was void, the plaintiff was not entitled to recover the 
children. Clark v. White (Ark. 1912) 143 S. W. 587. 

A parent has no. absolute right to the custody of his children, 
U. 8. v. Green (1824) 3 Mason 482, and it is therefore largely dis- 
cretionary with the court whether he may obtain possession of them 
or not. Verser v. Ford (1881) 37 Ark. 27. The paramount con- 
sideration in determining this question is the welfare of the children, 
Ghapshy v. Wood (1881) 26 Kan. 650; Eilbette v. Baines (1900) 78 
Miss. 695, but the natural rights and feelings of the parent, and of 
others who have stood in loco parentis, should also be regarded. People 
v. Porter (1887) 23 HI. App. 196; Ghapshy v. Wood supra. There 
is, furthermore, a presumption that the welfare of a child will be 
best promoted by his parent's care, Weir v. Marley (1889) 99 Mo. 
484;- U. S. v. Green supra, and in order to rebut this, it is not suffi- 
cient to show that the parent is not so well situated financially as 
the other claimant, Qonnach v. Marshall (1905) 122 HI. App. 208; 
Ramsay v. Ramsay (1866) 20 Wis. 533, but there must be proof of 
affirmative unfitness on his part. Norval v. Zinsmaster (1898) 57 
Neb. 158. Moreover, contracts providing for the permanent custody 
of children are usually held void as interfering with the court's right 
to provide for their welfare. Hibbette v. Baines supra; Hernandez v. 
Thomas (1905) 50 Pla. 522. But when a parent has voluntarily 
surrendered the custody of his children to another for a considerable 
period of time, the presumption in his favor may cease to exist, and 
the court will rarely disturb the existing conditions unless some 
unfitness on the part of the new custodian is shown. Hoxsie v. 
Potter (1888) 16 R. I. 374; Ghapshy v. Wood supra. 

Patents — License Restrictions — Validity. — The plaintiff sold a pat- 
ented mimeograph with the "license restriction" that it should be 
used only with materials furnished by the patentee. The defendant, 
with knowledge of this fact, supplied the vendee with ink of his manu- 
facture, to be employed in operating the machine. Held, three judges 
dissenting, the defendant was guilty of contributory infringement. 
Henry et al. v. A. B. Dick Go. (1912) 32 Sup. Ct. Rep. 364. See 
Notes, p. 445. 

Quasi-contracts — Moral Duress — Recovery of Payment. — The 
plaintiff, in order to secure possession of certain hogs of the defend- 
ant's, upon which he had an option, and which he had contracted 
to re-sell, was compelled to pay the defendant more than the contract 
price. Held, he could recover such excess on the ground of duress. 
Brown v. Worthington (Mo. 1912) 142 S. W. 1082. 

Under the influence of the common law rule that the only duress 
was that of the person, 2 Co. Inst., 483, it has been decided that mere 
duress of property will not affect the validity of a contract. Sheate v. 
Beale (1840) 11 Ad. & E. 983; Atlee v. Backhouse (1837) 3 M. & W. 
633; cf. Sasportas v. Jennings (S. G. 1795) 1 Bay 470. Accordingly 
it is held that mere refusal to perform a contract is not such duress 
as to render voidable a subsequent agreement made to induce per- 
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f ormance of the first. Goebel v. Linn (1882) 47 Mich. 489 ; see Silliman 
v. U. S. (1879) 101 U. S. 465. But the equitable nature of the action 
for money had and received gave rise to the rule that one might 
recover payments made to secure possession of property wrongfully 
withheld, Astley v. Reynolds (1732) 2 Str. 915; Shaw v. Woodcock 
(1827) 7 B. & 0. 73, on the theory that since the payment was invol- 
untary, it was clearly inequitable that the defendant should retain it. 
There would seem to be no less constraint when money is paid to 
induce performance of a contract, especially under the circumstances 
of the principal case. The necessity is as compelling', and/ the 
defendant's refusal to deliver as unjustifiable, as though title to the 
goods were actually in the plaintiff. The recovery is clearly warranted 
on the ground of moral duress and is in harmony with the tendency 
to extend this equitable doctrine. Gf. Joannin v. Ogilvie (1892) 49 
Minn. 564. 

Suretyship — Corporate Sureties — Insurance. — The defendant, an in- 
corporated surety company, being sued on its contract insuring the 
faithful performance of a contractor's building contract, and his 
prompt payment of materialmen and other sub-contractors, sought to 
set up the defence that the principal contract had been extended slightly 
in time, and that in view of the rule that a surety is a favorite of 
the law, such alteration released the defendant. Held, such defence 
was not available as the defendant was not a surety, but an insurer. 
United States v. Lynch (1912) 192 Fed. 364. See Notes, p. 448. 

Wills — Construction — Bequest to an Estate. — The testatrix be- 
queathed property to the "estate" of her husband. Held, two judges 
dissenting, the property passed to the executor of the husband in his 
representative capacity. Arnett et al. v. Fairmont Trust Qo. et al. 
(W. Va. 1912) 73 S. E. 930. 

It has long been established that a donee need not be actually 
named in the deed or will, if sufficient means are provided therein 
for ascertaining his identity. 1 Jarman, Wills, (6th Am. ed.)* 400; 
1 Devlin, Deeds, (3rd ed.) § 184. The modern authorities, showing 
an ever increasing disposition to ascertain and effectuate the testa- 
tor's or grantor's intention, 1 Redfield, Wills, (3rd ed.) 420; 1 Dev- 
lin, Deeds, (3rd ed.) § 187, support the power of the court to inquire 
further into the situation and the general design of the parties, Rob- 
erson v. Wampler (1905) 104 Va. 380; Noe v. Kern (1887) 93 Mo. 
367, 372, whether the ambiguity in the instrument be latent or patent. 
See 1 Jarman, Wills, (6th Am. ed.) *400. By the hetter view a 
conveyance to the heirs of a living person should be interpreted as 
passing title to his children; Roherson v. Wampler supra; and a 
grant to one known by the parties to be dead has been upheld as a 
conveyance to his personal representative, the inference being that the 
testator was designated simply in order to include all claiming through 
him. Oity Bank v. Plank (1910) 141 Wis. 653. Hence it would 
seem that the court in the principal decision was warranted in ad- 
mitting parol evidence to prove the testatrix's knowledge of her hus- 
band's death, as well as to show what disposition was made of his prop- 
erty. Thus the appointees under his will became her donees, and only 
the most technical reasoning could render the bequest void for uncer- 
tainty. But see Simmons v. Spratt (1884) 20 Ela. 495, 504. 



